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CyneOHas kosuieruss 10 HSKOHOMHYeckuM crnopam BepxoBHoro Cyna
Poccuitickorn ~ @enmepanin B COCTAaBE  NIPEACENATENIBCTBYIOLIETO  CYIbH
Uyuynosoit H.C., cyneit ['paueoii 1.JI., XatsinoBoii P.A.

paccMoTpena B OTKPBITOM CyA€OHOM 3acelaHHHM KAaCCAIlMOHHYIO >Kajoly
oOliecTBa € OrPAaHUYEHHOM OTBETCTBEHHOCThIO «HoBas BaroHopeMoHTHas
KOMITaHUS» Ha pernieHue ApOuTpakHoro cyaa ropoga Mockeel oT 18.02.2021,
nmoctaHoBjieHue JleBAToro apOUTpakHOTO amneusIiuoHHoro cyna ot 14.05.2021
U nocTaHoBiieHne ApOuTtpaxkHoro cyjaa Mockosckoro okpyra ot 02.09.2021 no neny
Ne A40-78186/2020.

B cynebHoM 3acenaHuM NPUHSIIM yYacTHE MPEICTaBUTENH:

oOlIecTBa C OrpaHUYEHHOW OTBETCTBEHHOCThIO «HoBas BaroHopeMOHTHas
koMnanus» — BsuecnaBoB @.A., I'pubkoBa 1O0.1O. (mosepennocts ot 28.07.2021
Ne 199), Manunuun B.B. (noBepennocts oT 16.09.2021);

obOmecTBa ¢ orpaHuueHHor oTBeTcTBeHHOCThIO «EBPA3 TOPI'OBAS
KOMITAHU S - INaiinyk B.C. (noBepenHocts o1 13.10.2021 Ne 77AI'8127151).

3acnymaB gokiaa  cyapu  BepxoBHoro Cyma Poccuiickoit  ®Deaepannu
UyuynoBoit H.C. u oObsicHeHus mpexacraBureneil cropoH, CyneOHas KoJUIeTus
0 3KoHOMHUYecKkuM criopam BepxoBHoro Cyzna Poccuiickoit @enepanun

YCTAHOBMUIA:

OOLIECTBO € OrPaHUYEHHOW OTBETCTBEHHOCThIO «ToproBas KOMITaHHS
«EBpazXonauury (mociie CMEHbBI HAaWMEHOBAHHUS - OOIIECTBO C OTPaHUYCHHOU
otBeTcTBeHHOCTRIO «EBPA3 TOPI'OBAS KOMIIAHUS», nanee - komrmaHwus)
oOpatunoch B ApOuTpakHbli cya Tropoga MOCKBBI C HMCKOM, YTOYHEHHBIM
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B mopsake crtathu 49 ApOWTpaXHOTO TMpoIlecCyalbHOTO Kojekca Poccuiickoit
Oeneparun (nanee — AIIK P®), k 00mecTBy ¢ orpaHU4eHHONH OTBETCTBEHHOCTHIO
«HoBasi BaroHopeMOHTHasi KoMmmaHus» (najnee - OOIIEeCTBO) O B3BICKAHUU
12 642 000 py6. mTpada u 42 435 840 pyO. yOBITKOB MO JOTOBOPY TOCTABKU
ot 15.12.2019 Ne II'TK5-002067.

OO011ecTBO MPEABSIBUIO BCTPEUHBIM MCK K KOMIIAHUU O TMPU3HAHWUU JIOTOBOpA
noctaBky OT 15.12.2019 Ne II'TKS5-002067 pacToprHyThIM.

Pemennem ApOutpasknoro cyaa ropoaa Mockssl ot 18.02.2021, octaBieHHbIM
0e3 M3MEHEHHs TMOCTaHOBJIEHHEM J[eBATOro apOUTPa)KHOTO amNeUISIIIMOHHOTO
cyma ot 14.05.2021 u nocranoBneHueM ApOUTPaKHOTO cyaa MOCKOBCKOTO OKpyra
ot 02.09.2021, mepBoHaYaIbHBIE WCKOBBIC TPEOOBAHMS yIOBICTBOPECHBI YaCTHYHO,
c obmectBa B moib3y KommaHuu B3bickaHo 9 000 000 py6. mmTpada,
42 435 840 pyO. yOBITKOB, B YAOBICTBOPEHHUH OCTAIBbHON 4YacTH TpeOOBaHMIA
OTKa3aHO; B yJOBJIETBOPEHUHN BCTPEYHOTO MCKA OTKA3aHO.

B kaccanuonHoii xamobe, momaHHod B BepxoBubii Cyn Poccuiickoit
®denepanuu, OOIIECTBO, CCHUIASCh HA HApYIIEHUWE CyJaMHd HOPM MaTepuajIbHOTO
U MPOLECCYyaIbHOIO IMpaBa, IPOCUT OTMEHUTh YKa3aHHbIE CyAE€OHbBIE AKThI
Y HaIllpaBUTh JEJI0 HA HOBOE PACCMOTPEHUE B CYJ IEPBOM MHCTAHIIUU.

Onpenenenuem BepxoBHoro Cyaa Poccuiickoit @enepamuun ot 14.02.2022
KacCallMOHHAsl kalloba BMECTE C JIEJIOM MepefaHa Ajsi PacCMOTPEHUs B CyJAeOHOM
3acenanun CyneOHOM KOJUIETHH MO IKOHOMHYEeCKMM criopaM BepxosHoro Cyna
Poccuniickon denepanumu.

B oT3bIBe Ha KaccalMOHHYIO Kajg00y KOMIIAHUS MPOCUT OCTaBUTh 00XKaTyeMble
CyZieOHBIE aKThI 0€3 U3MEHEHUSI.

B  cyneOHoM  3acemaHuu = MpeACTaBUTENM  OOIIECTBA  MOJJIEpXKalld
JIOBOJIbI KAaCCAIIMOHHOM >KajoObl, a MpPEeJCTABUTENh KOMIIAHUU BO3pa)Kajl MPOTHB
€€ YJOBJIETBOPEHUSI.

OcHOBaHUSIMU i1 OTMEHBI WJIM W3MEHEHHUS CYJICOHBIX aKTOB B TOPSIKE
KacCallMOHHOTo Mpou3BoAcTBa B CyJneOHON KOJUIETUU MO YKOHOMHYECKHM CIIopaM
BepxosHoro Cyna Poccuiickoit ®denepanuu sSBISIIOTCS CYIIECTBEHHBIE HAPYLIEHUS
HOPM MAaTE€pUAJIbHOTO MpaBa W (WJIM) HOPM MPOILECCYaIbHOTO MpaBa, KOTOPHIE
MOBJIMSUIM Ha UCXOJT Jiejia U 0e3 yCTpaHEHHUs KOTOPhIX HEBO3MOXKHBI BOCCTAHOBIICHUE
M 3allMTa HapylIeHHBIX IMpaB, CBOOOJ, 3aKOHHBIX HWHTEpPEcOB B cdepe
MPEANPUHUMATEIIECKOM W MHOM JKOHOMMYECKOW NEITENBHOCTH, a TAKXKE 3aluTa
OXpaHsIeMbIX 3aKOHOM IyOJIMYHBIX HHTEpecoB (dacTh 1 cratbu 291.11 AIIK PO).

[IpoBeprB 000CHOBAaHHOCTH JOBOJIOB, NMPUBE/IEHHBIX B KacCCAI[MOHHOW Kanobe,
OT3bIBE HAa HEE, BBICTYIUICHHMSX MpejcTaButeneil cropoH, CyneOHas Kosuierus
no skKoHomMuYeckuMm crnopam BepxoBHoro Cyna Poccuiickoii @enepanuu npunuia
K BBIBOJIy O TOM, YTO CyJeOHBbIE aKThl MOJIEKAT OTMEHE, a JIeJ0 - HaIlpaBJICHUIO
Ha HOBOE PACCMOTPEHHUE B CYJ] IEPBOM MHCTAHLIUH.

Kak ycranoBieHo cymamm W cienyeT w3 MartepuanoB nena, 15.12.2019
KOMIaHus (TOCTAaBIIMK) W OOHIECTBO  (TIOKYyNaTenah) 3aKIIOYMIM  JIOTOBOD,
MO0 YCIOBUSIM KOTOPOrO MOCTAaBUIMK 00s3aJics NepenaTtbh ToBap B COOCTBEHHOCTH
MOKYIAaTENs, a MOCIEAHUN — €ro NPUHSTH U OIIATUTD.
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CormacHo myHKTy 1.2 joroBopa mMOKymarenb 00s3alcs MpuoOpeTaTh
TOBap - KoJsieca neabHokaTanbie 957x175/190 B xonuyectBe 1204 mT. €KEeMeCIIHO
Ha npoTskeHnu 2020 roaa.

B cootBeTcTBHM ¢ MyHKTOM 6.4 MOTOBOpa B Cily4ae HApyUIEHUs MOKYyIaTeleM
YCIIOBUS O NPUOOPETEHHH TOBapa B YCTAaHOBJICHHOM TapaHTHPOBAHHOM OOBEMeE
MOCTABIIMK BIIpaBe MpeAbIBUTH MOKymaTento mrpad B pazmepe 10% ot croumoctu
HEMPUOOPETEHHOTO MOKYIaTeaeM 0o0beMa ToBapa B KaX0M KBapTalie TOCTaBKH.

Ccputasice Ha TO, 4YTO OOIIECTBO HAPYIIMIO O00S3aT€IbCTBA MO JIOTOBOPY
U He npuodbpeno B Mapte u anpene 2020 roma ToBap B NpeyCMOTPEHHOM 00bEME,
B CBSI3U C YE€M YacCTh IpeJHa3Ha4aBIIEerocs g oOIIecTBa ToBapa Obljla MOCTABIICHA
MOCTABIIMKOM JIPYTOMY TOKYIATeNt0 - MYyOJIUYHOMY aKIIMOHEPHOMY OOIIECTBY
«llenTp mo mepeBo3ke Ipy30B B KoHTeHHepax « TpancKonTteliHep» mo 0osiee HU3KOM
IIeHe, KOMITaHUs 00paTHiIach B apOUTPaXKHBIN CyJ] C HACTOSIIIMM HCKOM O B3bICKAaHUH
c obmiecTBa mrpada u yObITKOB.

OO111eCcTBO TIPEABSABUIIO BCTPEUYHBIA UCK O PACTOPKEHUH JIOTOBOPA CO CCHUIKOM
Ha CYIIECTBEHHOE M3MEHEHHE OOCTOSTEIhCTB, U3 KOTOPBIX CTOPOHBI HCXOIWIH
IIPH 3aKJIFOYEHUH JJOTOBOPA.

VY noBneTBopsisi MepBOHAYAIbHBIE UCKOBBIE TPEOOBAHMUS, Cy/I IEPBOM MHCTAHIIUU
pykoBojacTBoBajsics ctaThamu 309, 310, 330 I'paxkmanckoro kojekca Poccuiickoi
Oeneparuu (nanee — 'K PO), pa3bsicHeHUsIMU, IPUBEICHHBIMU B MOCTAHOBJICHUU
Ilnenyma BepxoBHoro Cyna Poccuiickoit ®epepamuu ot 24.03.2016 Ne 7
«O mnOpUMEHEHMHM CyJaMH HEKOTOpPBIX TOJIOKEHHM ['paxxgaHcKoro Kojekca
Poccuiickoit ®eneparuu 00 OTBETCTBEHHOCTH 3a HapyllIeHHE O00A3aTEeIbCTB
(manee — IlocranoBnenue No 7), U MCXOAWJI M3 JOKAa3aHHOCTH (haKTa HAPYIICHUS
OOIIIECTBOM YCIIOBUH JOrOBOpa O TMPUOOPETEHHMH TOBapa B YCTAHOBJIECHHOM
rapaHTUPOBAaHHOM O0BEMe, BJEKYIIEro 3a CO0OM MPUMEHEHHE K HEMY MEphI
IPaKIaHCKO-TIPAaBOBOM OTBETCTBEHHOCTH B BHJI€ B3bICKaHUs mITpada HA OCHOBAHUU
nyHkTa 6.4 moroBopa. [Ipu 3TOM, yuuThiBasi KOMIICHCAIITMOHHBIA Xapakrtep mrpada,
MNPUHIMIT €r0 COPa3MEPHOCTU TIOCIEACTBUSAM HEUCIIOJIHEHHS] OOILECTBOM CBOMX
00s13aTeNbCTB, CyJ CHU3WI pa3Mmep mmTpada Ha ocHoBaHuu cratbu 333 'K PO
10 9 000 000 py®.

Cyn Taxxke, pykoBojactBysich ctathsiMu 15, 393, 401 'K P®, pazbsicHeHusamu,
M30KEeHHbIMU B moctaHoBleHnn Ilienyma BepxosHoro Cyna Poccuiickoit
@enepanun ot 23.06.2015 Ne 25 «O npuMeHEHHH CyJaMy HEKOTOPBIX IMOJIOXKEHUN
pazmena 1 wyactu mnepBoi ['paxpanHckoro koxekca Poccuiickoit @enepauuny,
YIIOBJIETBOPUII TpeboBaHue KOMITAHUU 0 B3BICKAHUU yOBITKOB,
yKa3aB Ha pacTOpPKEHUE KOMITAHUEH JIOTOBOpPa B OJHOCTOPOHHEM MOPSJIKE B YACTH
MOCTaBOK TOBapa B Mapre u anpene 2020 roma, a Takke JIOKa3aHHOCTb
MPUYUHHO-CJICICTBEHHOW CBSI3M  MEXAY (PAKTOM  yMBIIUIEHHOTO  YKJIOHEHHUS
oOliecTBa OT MCIOJIHEHHUS JIOTOBOpa M YOBITKAMHW KOMIIAHMM B BHUJAE Pa3HUIIBI
MEXJYy [€HOM, YCTaHOBJIEHHOW JIOTOBOPOM, M IIEHOM 10 COBEPIICHHOMU
B3aMeH cJienke, uto cocrtaBiser 42 435 840 py6. IlpusnaBas 00OCHOBaHHOM
MPEIbSIBICHHYIO KO B3BICKAHMIO CYMMY YOBITKOB, CYJl YyKa3all, 4TO MYHKT 6.5
JI0roBopa 00 HCKIIOUUTEIHHOW HEYCTOWKE MpPH YCTAHOBICHHBIX (PAKTHUECKHX
OOCTOSITENIbCTBAX B CHUCTEMHOM B3aMMOCBSI3U C TIOJIOKEHUSIMU TMyHKTa 4
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cratbu 401 'K P® He moieXuT TOJKOBAaHUIO KaK OCBOOOKJIAIOIIMIN IOKYIATEIIs
OT OTBETCTBEHHOCTH B BHJI€ B3bICKAaHUS YOBITKOB MpPH MOATBEPKIECHHOM (aKTte
YMBILUIEHHOTO HAPYIIEHUS TOKYyMNaTeJIeM CBOUX 00s3aTeNIbCTB.

OTtka3piBass B YJOBJIETBOPEHUU BCTPEUHOTO HCKAa O MPHU3HAHUM JOTOBOpa
PacTOPrHYTHIM, CyJ HE YCTAaHOBWUJI NMPeNycMOTpeHHbIX cTaThbimu 450, 451 'K PD
OCHOBAHMM JIJISl €r0 PacTOPKEHUSI.

ANEUISILIMOHHBIA M OKPYXXHOH CyJAbl MOJJEpPKalId BBIBOJBI CyAa NEPBOM
WHCTaHIINH.

Mexay TeM CylaMy HE YYTEHO CleIyIolIee.

[Io oOmiemy mnpaBwily JUIO, MPAaBO KOTOPOTO HAapyIIEHO, MOXET TpeOoBaTh
MOJIHOTO BO3MEMICHUSI MPUIMHEHHBIX €My YOBITKOB, €CIIM 3aKOHOM WJIU JIOTOBOPOM
HE MPEeIyCMOTPEHO BO3MeEleHHE YOBITKOB B MEHbIIIEM pa3Mmepe (MyHKT 1 cratbu 15
'K PO®). [IpumeHutenbHO K 0053aT€IbCTBEHHBIM IPABOOTHOIIECHUSM YKa3aHHOE
MpaBWIO KOHKpeTu3npoBaHo B mnyHkTe | crateu 393 'K PO, B cuiy kotoporo
JOJKHUK 00s13aH BO3MECTHTH KPEIUTOPY YOBITKH, MPUYMHEHHBIC HEUCIIOJHEHHEM
WIM HEHaJUIeXKalllUM MCHOJHEeHHeM oO0s3aTtenbceTBa. [Ipy 3ToM Hcnonb30BaHUE
KPEJIUTOPOM MHBIX CIOCOOOB 3allUTHl HAPYIICHHBIX IMpaB, MPEyCMOTPEHHBIX
3aKOHOM WJIM JIOTOBOPOM, HE€ JIMIIAET KPEIUTOpa, €CIM HHOE HE YCTAaHOBJIECHO
3aKOHOM, TMpaBa TpeOOBaTh OT JOJDKHHUKA BO3MEIICHUS YOBITKOB, MPUYMHEHHBIX
HEUCTIOJHEHUEM WJIM HEHAJJISKaIUM HCIIOJIHEHUEM 00s13aTenbcTBa (ad3al] 2 myHKTa
1 ctateu 393 'K PO).

Heycroiikoii  (mutpadgom, TieHEW) TpuU3HAETCS ONpEJACNICHHAs 3aKOHOM
WM JIOTOBOPOM JIEHEKHAas CyMMa, KOTOPYIO JOJDKHHUK 00sI3aH YIUIATUTh KPEAUTOPY
B CiIydac HEWCIOJHEHUS WIM HEHAIISKAIIETO WCIOJHEHUS 00s3aTeNIbCTBRA,
B YaCTHOCTH B CJIydae Mpocpouku ucnoiaHenus (myHkT 1 ctateu 330 'K PO).

ITo cmbicny crateu 330 'K PO, nopsok HayduclieHUs MOPEAyCMOTPEHHOU
JOTOBOPOM  HEYCTOMKHM (mTpada, NEHU) OmpenenseTcss B CaMOM JOrOBOPE
10 COIJIAIEHUIO CTOPOH, IIPU 3TOM pa3Mep HEYCTOWKHU U MOPSAJIOK €€ pacuera MOTyT
ONPENEATHCS COTIACOBAHHBIM CTOPOHAMH METOJIOM.

CootHomieHue  TpeboBaHusi 00  ymjiaTe MNPEeIyCMOTPEHHOHM  3aKOHOM
WJIM JOTOBOPOM HEYCTOMKHM (1Tpada, MeHrn) U TpeOOBaHMs O BOSMEIICHUH YOBITKOB,
a TaKKe MOCIJIEJICTBUS 3aiBJIICHUS] KPEIUTOPOM OJAHOBPEMEHHO 00OUX TpeOoBaHUI
ycTaHoBJEHHI B cTaThe 394 'K PO.

B cuny abzama 1 mynkta 1 Ha3BaHHOM CTaThM, €CJIM 32 HEHWCTIOJTHEHUE
WJIM HeHa/JIeXkKaIlee UCTIOJTHEHNE 003aTeIbCTBA YCTAHOBIIEHA HEYCTOMKA, TO YOBITKA
BO3MEIIAOTCS B 4YaCTU, HE IMOKPHITOM HEyCcToWkou. Ilpu 3TOM 3aKOHOM
WIM JOTrOBOPOM MOTYT OBITh HpPEAYyCMOTPEHBI ClIydah: KOIJa JIOIMYyCKaeTcs
B3BICKAHUE TOJIBKO HEYCTOWKH, HO HE YOBITKOB; KOTJa YOBITKM MOTYT OBITh
B3bICKaHbl B TIOJIHOM CyMME€ CBEpX HEYCTOMKH; KOrJa IO BBIOOPY KpeauTopa
MOTYT OBITb B3bICKaHbl JIMOO HEYCTOWKa, JUOO0 YOBITKM (ab3am 2 mnyHkTa |
ctatbu 394 'K P®). HcktoueHne u3 NpuBEACHHOTO MPaBUIa YCTAHOBICHO B MTYHKTE
2 crateu 394 TK P®, B cumily KOTOpPOro B ClydasiX, KOT/a 3a HEHUCIOJHEHUE
WIM HEHaJUIeXalllee MCIOJHEHUE 0053aTelbCTBa YCTAHOBJEHA OrpaHUYEHHAas
OTBETCTBEHHOCTh, YOBITKH, MOJJICKAIINE BO3MEIICHHIO B 4YacTH, HE MOKPBHITOU
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HEYCTOMKOM, MO0 CBEpX €€, TMO0 BMECTO HEe, MOT'YT ObITh B3BICKAHBI JIO IIPECIIOB,
YCTAaHOBJIEHHBIX TAKUM OFPAaHUYEHUEM.

W3 npuBeIeHHBIX 3aKOHOMOJOXKEHUNU CIEAYeT, YTO YOBITKM BO3MEIIAIOTCS
B YacTH, HE TIOKPHITOM HEYCTOWKON (3aueTHasi HEYCTOilKa), €eclid HHOE
HE MPEyCMOTPEHO 3aKOHOM WJIM JIOTOBOPOM, B CHUJIy KOTOPBIX MOXET JOIYCKAThCS
B3bICKAHUE TOJIbKO HEYCTOWKH, HO HE YOBITKOB (HMCKIIOUHUTENbHAs HEYCTOMKA),
WJIM B3BICKaHHE YOBITKOB B MTOJTHOW CyMME CBEpX HEYCTOMKH (mTpadHas HEyCcTOWKa),
WIM B3bICKAaHHE TI0 BBIOOPY KpeauTtopa JMOO HEYCTOWKH, MO0 YOBITKOB
(anbTEpHATUBHASI HEYCTOMKA).

B paccmarpuBaemMoM ciiyuae KOMITaHHMEH 3asiBIICHO TPEOOBaHHWE O B3bICKAHUU
¢ obmectBa mrpada (HeycToiiku) B pazmepe 10% OT CTOMMOCTH HEMPHOOPETEHHOTO
MoKymareieM o0beMa TOBapa B KaXKJIOM KBapTaje IIOCTaBKM 3a HapyIlIeHHE
UM YCJIOBUSI O MPUOOPETEHUH TOBapa B YCTAHOBJIICHHOM TapaHTUPOBAHHOM OOBEMeE
(myHKT 6.4 noroBOpa), a TakkKe YOBITKOB B CBSA3U C 3aKIIOYCHUEM KOMIIAaHUEH
3aMEIArOIIEN CIEIIKH.

CornacHo mnyHKTY 6.5 10roBopa HEYCTOIKa, YCTaHOBJEHHasi JOTOBOPOM
WIM 33aKOHOM 3a HEHCIIOJIHEHHE WM HEHAJUIeKalllee HCIIOJHEHHE O0053aTeNbCTB
M0 JIOTOBOPY, SBJISIETCS] UCKIIOUNUTEIHLHON M CTOPOHA, KOTOPOW MPUUYMHEHBI YOBITKU
B pe3yJbTaTe HEUCHOJHEHUS WIM HEHAIJIeKAUIEro HCIOIHEHUS! JPYrod CTOPOHOMU
00s3aTeNIbCTB 10 JIOrOBOPY, HE BIpaBe TpeOOBaTh MX Bo3MeuleHus. [lonoxeHue
HACTOSIETO MYHKTa TPUMEHSIETCS, €CIIM MHOE MPSIMO HE YCTAHOBJIEHO JOTOBOPOM.

Cyapl, TpU3HaB, 4YTO HEYCTOWKA IO OTHOUICHUIO K YOBITKaM SIBJISETCS
mTpadHOM, B3bICKAIM ¢ OOIleCTBa B IMOJb3y KOMIAHUU Kak HEYCTOWKY (mrTpad),
TaK U YOBITKH.

Bmecte ¢ tem, genas BbIBOA O IITpaHOM XapakTepe HeycTouku (mrtpada),
Cylbl HE yKa3aju Ha 3aKOH WM YCJIOBHUS JIOTOBOPA, KOTOPHIMU B COOTBETCTBUH
c abzauem 2 myHkta 1 crateu 394 T'K P® nomyckaercss B3bICKAHHE B TOJB3Y
MOCTABIIMKA YOBITKOB B MTOJIHON CyMME CBEPX HEYCTOWKH (mTpada).

[To ob1eMy mpaBuiTy, CTOPOHBI 00s3aTENILCTBA BIPABE MO CBOEMY YCMOTPEHUIO
OTPaHUYUTH OTBETCTBEHHOCTH JIOJDKHUKA (MyHKT 4 ctatbu 421 'K PD).

HckmountenbHass HEYCTOWKa, B OTIMYME OT 3a4eTHOW, ImmTpadHOU
U aJbTEPHATUBHOM, MOJTHOCTHIO UCKIIOUAET BO3MEIIEHUE YOBITKOB, B TAKOM Cllydae
KPEJIUTOP MOKET B3BICKaTh C JOJDKHHMKA TOJIBKO HEYCTOWKY (MyHKT 1 cTaThu
394 TK PO).

VYcnoBue 10oroBopa, IMpeaycMaTPUBAIONIEE HCKIIOYUTEIBHYIO HEYCTOMKY
M OrpaHUYMBAIONIEE OTBETCTBEHHOCTh JOJKHMKA, caMO 1o cebe He sBIsercs
HEJIEHCTBUTEIHHBIM. UroObl  mpu3HaTh  TAaKO€  YCJIOBHE  HUYTOXHBIM
M HE NOJJEXKallMM NPUMEHEHUIO, CyJaM CJEAyeT, MPEXIE BCEro, YCTAaHOBUTb,
HE HApylIaeT JU OHO IOJIOKEHMSI 3aKOHA, KOTOPBIM 3allpellacTcs OrpaHUYUBATh
OTBETCTBEHHOCT.

Kpome Toro, B coorBercTtBuM ¢ myHKTOM 4 ctathu 401 'K P® 3akmoueHHoe
3apaHee corjameHue 00 yCTpaHEHWHM WJIM OTPAaHWYEHUU OTBETCTBEHHOCTHU
32 YMBIIIJIEHHOE HAPYIIEHHE 0053aTebCTBA HUUTOXKHO.

Kak pazpacueno B mynkre 7 llocranoBnenmst Ne 7, 3akinroueHHOE 3apaHee
corjamieHre 00 YCTpaHEHHH WU OTPAaHMYCHHH OTBETCTBEHHOCTH HE OCBOOOXKIAET
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OT OTBETCTBEHHOCTH 3a YMBIIIUICHHOE HapylleHue o0s3arenbcTBa (MyHKT 4 CcTaThu
401 TK P®). OrcyrcTBue yMbICcla JOKa3bIBACTCA JIUIIOM, HAPYIIUBIIUM
oOsi3atenbeTBO (myHKTHI 1 u 2 cratbu 401 'K P®). Hampumep, B 000cHOBaHuE
OTCYTCTBUSI ~ yMbICIIa  JOJDKHHUKOM, OTBETCTBEHHOCTb KOTOPOrO  YCTpaHEHa
WM OTPaHUYEHA COTJIAIIEHHEM CTOPOH, MOTYT OBITh MPEACTABICHBI JOKA3aTEIhCTBA
TOTO, YTO WM TIPOSIBI€HA XOTs Obl MHUHHMMAJIbHAsl CTENEHb 3a00TJIIMBOCTU
¥ OCMOTPUTENILHOCTH NP UCTIOTHEHUU 0053aTeNbCTBA.

Takum o0pa3om, ecid MNPSMOTrO 3aKOHOJATEIBHOTO 3alpeTa OrpaHUYCHUS
OTBETCTBEHHOCTH HET, TO CyJaM HEOOXOJIMMO OIIEHUTh MOBEACHUE CTOPOHBI
710 ¥ TIOCJI€ HAapyILIEHUs JOTOBOPHOIO 005A3aTeNbCTBA.

Cynpl, OTKJIOHSISI J0BOABI OOIIecTBa 00 OTpaHMYEHUH €ro OTBETCTBEHHOCTHU
B CWIy NOyHKTa 6.5 J0roBopa, HMCXOIWIM U3 HENPEICTABICHUS J0KAa3aTelIbCTB,
CBUJETENIbCTBYIOIIMX 00 OTCYTCTBUM Yy HEro YMbICIa Ha HEUCIOJHEHHE
00513aTEIbCTB.

Bmecte ¢ Tem, Kak ciemayeT U3 MaTEpHANIOB Jelia, IPH PacCCMOTPEHUHU Jeiia
oOuiecTBO ccbiianoch Ha Hampasienwe 29.01.2020 B aapec KOMMaHWM NUChbMa
C MNPEIJIOKEHUEM HW3MEHUTh YCIOBUS JOTOBOpPA B CBSI3HM C CYIIECTBEHHBIM
U3MEHEHUEM OOCTOSITENBCTB (PE3KOE U HEMpeICKa3yeMoe CHUKEHHE PbIHOYHOU
CTOMMOCTH TOBapa) W TMpoBejaeHue B mnepuoia ¢ ¢gespans 2020 roma cTropoHaMu
aKTUBHBIX MEPETOBOPOB, CBA3AHHBIX C COTJACOBAHUEM CTOMMOCTH €AMHMIIBI TOBapa.
C yderoMm mNOBEJEHHS KOMIIAHUM BO BpEMs MEPEroBOPOB OO0 M3MEHEHUHU YCIOBUH
JI0OTOBOpa, KOTOPOE J]aBajo OCHOBAHMS MOJaraTh O COIVIACHM C JIOBOJaMH OOIIECTBA,
MOCJIETHEE OXKUAAIO MPUHATUS MOJOKHUTEIBHOIO PEUIEHUsI CO CTOPOHBI KOMITaHHH,
OJTHAKO TIONYYWJIO TIPETEH3UI0 C TpeOOBaHWEM YIIATUTh HEYCTONKY (mTpad)
3a IOMYIIEHHOE HapyIIeHHEe MOopsIKa OrIaTel ToBapa 3a MapT 2020 roza.

[Ipu stom B muceMe oT 29.01.2020 oO6miecTBO yKa3bIBajlO0 Ha TOTOBHOCTH
UCIIONHUTE oroBop B Mapre 2020 roga Ha mepBOHAYAIBHBIX YCIOBUAX B CIydae
OTKa3a KOMIIAHUM HA MPEJIOKEHUE O CHUKEHUU CTOMMOCTH TOBapa IO JOTOBODY.
KoMmmanus 10 ucTedeHust cpoka peanu3alnuy o0IEecTBOM IIpaBa Ha MOKYIMKY TOBapa
pojiajia ero TPEeTbeMy JIMILY 1O LIEHE HUKE MPEUIOAKEHHON OOLIECTBOM.

OpHako cyJpl HE HCCIEIOBAIM JIaHHBIE OOCTOSITENILCTBA, HE Jajly OLICHKH
MOBEJACHUIO U B3aMMOOTHOIICHHUSIM CTOPOH (MX MEPENUCKE U HAMEPEHUIO UCTIOHUTD
00s3aTeNIbCTBO) B LENSAX YCTAHOBJIEHUA HAJIM4YMSI WIM OTCYTCTBHUSI yMbICIa
JOJKHUKA.

Takxe W3 mMaTepuanoB jelia CleyeT, YTO KOMITaHUS OOOCHOBBIBAJIa HATUYHE
y Hee YOBITKOB, CBA3aHHBIX C HApYyIIEHUEM OOIIECTBOM JOTOBOPHBIX 0053aTENbCTB,
TEM, YTO BCIIEJCTBUE HENPUOOpPETEHUs OOLIECTBOM MpEIHA3HAYABILIETOCS ISl HETO
TOBapa KOMMaHUs OblJla BBIHYXKJEHA MOCTABUTH ITOT TOBApP JAPYroMy IMOKYIATEIIO
no 0oJyiee HU3KOM IIEHE.

CornacHo pa3bsCHEHHSIM, M3JI0KEHHbIM B TyHKTe 12 IloctanoBnenuss Ne 7,
JI00pOCOBECTHOCTh KpEAWTOpa W Pa3yMHOCTh €ro JEHCTBUM NpU 3aKII0YEHUU
3aMellarolIe caeyku npeanojararotes (myHKT 5 cratbu 10, mynkt 3 cratbu 307,
ctatbs 393.1 TI'K P®). JlomkHuUK BIpaBe MPeICTaBUThL JOKa3aTeIhCTBa
TOT0, YTO KPEIUTOp AEHCTBOBAJI HEAOOPOCOBECTHO W/MIM HEPA3yMHO U, 3aKiIOyas
3aMEILAMOILYI0 CAEJIKY, YMBIIUIEHHO WM IO HEOCTOPOKHOCTH COAECHCTBOBAI
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YBEJIMYEHHIO pa3Mepa yObITKOB, IPUUNHEHHBIX HEUCIIOJTHEHUEM WU HEHA [IeKaIIM
UCIIOJIHEHUEM, JTHUO0 HE MPHUHSI pa3yMHBIX MEp K UX YMEHbIIIEHUIO (MyHKT 1 craTthbu
404 TK PO).

IIpu paccMoTpeHuM Jejla OOIIECTBO YKA3bIBalO, YTO KOMIIAHUSA, 3aKIHOYast
3aMEeUIaloNIyI0 CHENKY, JeHCTBOBaJla HEpPa3yMHO M CHOCOOCTBOBAJa YBEIUYEHHUIO
yOBITKOB, peaJin30BaB TOBAP IO LEHE HUXKE, YEM MTPETI0KHUIIO OOIIECTBO.

B umensx mnpuMeHEHMs NOpe3yMIud JOOPOCOBECTHOCTH U PAa3yMHOCTH
KpeQuTOopa MpU COBEPIICHUM B3aMEH MPEKPALIEHHOIO JOTOBOpA CIEIKUA KPEIAUTOPY
CleAyeT MPEICTaBUTh, @ Cyly OLIEHUTH JI0KA3aTeJIbCTBA CONOCTABUMOCTH TOBApOB,
paboT, yciuyr (HalMuuMe CXOXKMX XapaKTepUCTUK, (PYHKIUI), pa3yMHOCTH IIEHBI
Ha HHMX, a TaKXKe J0Ka3aTeJbCTBA COBEPLIEHUS CAEJIKHM HMEHHO B3aMEH
MIPEKPAILEHHOTO IOrOBOPA, a HE B MPOLIECCE TEKYUIEH XO3UCTBEHHOMN AESTEIbHOCTH.

OpnHako NEeNCTBHSI KOMIAHUM Ha MpeaMeT J0OPOCOBECTHOCTH MPU 3aAKITHOYECHUN
CACIKM € JPYIMM IIOKynaTeleM, a TakXe COINOCTaBUMOCTb  YCJIOBHUI
[IEPBOHAYAJILHOIO U 3aMEIIAIOIIET0 JOTOBOPOB CyAbl HE HCCIIEIOBAIIN.

B cnyuae kBanudukanuu cygaMu yCIOBUS JIOTOBOpAa 00 HMCKIIOYUTEIbHOM
HEYCTOMKE KakK ()OpMbl OIPAaHHYEHUS OTBETCTBEHHOCTH 32 YMBIILJIEHHOE HApYyILICHHUE
0053aTeNbCTB, TaKOE€ YCJIOBHE NPU3HACTCS HUYTOXKHBIM U NPUMEHEHUIO
HE TOJJICKHUT, a MO OOIlEeMy MpaBUily, BOCCTAHABIIMBAETCS IPABO Ha IOJIHOE
BO3MeEIEHHE YOBITKOB, KOTOPOE B CUJTy 3aKOHA UMEET JIF0O0E JIULIO, MPAaBO KOTOPOIO
HapyiieHo (myHKT 1 crateu 15 'K POD).

[Tyakr 2 crateu 15 IT'K PO omnpenenser yOBITKM KakK pacXxojbl, KOTOpbIC
JUI0, 4YbE€ IMPaBO HAPYIIEHO, IMPOU3BENO WM JOJDKHO OyJIeT MpOU3BECTH
JUIE  BOCCTAHOBJICHUS  HApyLIEHHOIO IpaBa, yTpaTa WM  IOBPEKICHUE
ero uMymecTBa (pealbHbId yiiepd), a TakkKe HEMOJNyYeHHbIE JOXOJBbI,
KOTOPBIE 3TO JIUILIO MOJYYWIO Obl IPU OOBIYHBIX YCIOBHUSX T'PaXIaHCKOTO 000poTa,
ecaiu Obl ero mpaBo He ObUIO HapylieHo (ymylieHHas Beiroga). Eciaum muno,
HapyLIMBLIEE MPABO, MOIYYUIIO BCIEACTBUE 3TOTO JOXOJBI, JHUIO, IPABO KOTOPOTO
HapylIeHO, BIIpaBe TpeOOBaTh BO3MEIICHUS HapsSay C JAPYrdMU yObITKaMu
YIYIIEHHOH BBIFO/Ibl B pa3Mepe HE MEHBIIEM, UEM TaKUE JTOXOJbI.

Taxum o0pa3oM, HaM4Ke YOBITKOB MPEANOIaraeT OMpeIeIeHHOE YMEHBIIICHHE
MMYIIIECTBEHHOU c(ephbl MOTEPIEBIIEr0, HA BOCCTAHOBICHUE KOTOPOW HaIpaBiICHbBI
npaBwia cratbu 15 'K P®. YkazaHHble B Ha3BaHHOW CTAaTbe€ MPHUHIUIT MOJHOTO
BO3MEIICHHUS Bpela, a TakKe COCTaB TMOJUICKAIINX BO3MEIIECHUIO YOBITKOB
00ecreurBaOT BOCCTAHOBIIEHUE UMYILIECTBEHHOM C(epbl MOTEPIEBIIETO B TOM BHJIE,
KOTOPBI OHA UMeEJIA 10 TPAaBOHAPYILICHUS.

[Ipu 3TOM, MO OOHIEMY MpaBHIly, UCKIIOYAETCA KaK HEMOJIHOE BO3MEIICHUE
MOHECEHHBIX YOBITKOB, TaK M OOOramieHue MOTEPHEBIIET0 3a CUET MPUYUHUTENs
Bpeaa. B dacTHOCTH, He MOryT OBITh BKJIIOYEHBI B COCTaB YOBITKOB pPAacXOJbl,
XOT M  IIOHECEHHblE  MOTEpIEBIIMM B  PE3yJbTaTe€  MPABOHAPYILICHHUS,
HO KOMIICHCHpPYEMbIE €My B IIOJHOM OObE€MEe 3a CYET HWHBIX MCTOYHUKOB.
B nmpotuBHOM ciyuyae co3zaBaiauch Obl OCHOBAHMS JUIsl HEOJAHOKPATHOI'O TOJYyYEHUS
MOTEPIEBIIUM OJHUX U TE€X K€ CYMM BO3MELIECHUS U, COOTBETCTBEHHO, U3BJICUCHUS
UM HMYUIECTBEHHON BBITOJbl, YTO HPOTUBOPEUYUT LEJISIM TPAKIAHCKO-IIPABOBOM
OTBETCTBEHHOCTH.
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CyneOHas mpakTUKa UCXOJUT U3 TOTO, YTO TAKMMH PACX0JIaMH, B 3aBUCHUMOCTHU
OT 00CTOSITENHCTB JIeJIa, SBIISIOTCS HAJIOTOBBIE BhIUETHI (1MocTaHoBieHue [Ipe3nanyma
Boiciero  Apoutpaxnoro Cyna Poccuiickoit  ®enepamuu ot 23.07.2013
Ne  2852/13, omnpenenenne BepxoBnoro Cynma Poccuiickoit  ®eneparuu
or 13.12.2018 Ne 305-2C18-10125).

[Ipu3HaBast TpeboBaHUE O B3bICKAHUU YOBITKOB OOOCHOBAHHBIM, CYAbl UCXOIUIH
U3 IOKa3aHHOCTH, B TOM YHKCJIE pa3Mepa 3asBJICHHBIX YOBITKOB.

Mexay TemM KOMIIaHMsS B KacCallMOHHOW »ano0e B Cya OKpyra ykasblBalia
Ha HECOOTBETCTBHE IOJOKeHusAM ctateil 39, 146 Hamorosoro konekca Poccuiickoi
®eneparuu u ctatbu 15 'K PO BrIIIOYEHHS B COCTaB B3bICKAHHBIX YOBITKOB Hajlora
Ha nobaBineHHy0 ctouMocTh (nanee — HJIC). OgHako OKpy»XHOM Cyll HE TMPOBEPHUIT
MPAaBWJIBHOCTh NPUMEHEHHS CyJaMH NEPBOM U aNeJUIALMOHHOW HHCTAHUUNA HOPM
MaTepHaIbHOTO MpaBa Mpu B3bickaHuu yobITKOB ¢ HJIC.

[Ipuanmass Bo BHUMaHue usNokeHHoe, CyneOHas KOJUIETHUS CYHUTACT,
yto pemienre ot 18.02.2021, mocTaHoBiieHue aneuissiimoHHoro cyaa ot 14.05.2021
U TOCTaHOBJIEHHE OKpYykHOro cyaa ot 02.09.2021 mpuHATHI C HapyLIEHUEM HOPM
MAaTE€pUaJbHOr0 W NPOLECCYAIBHOTO IIpaBa, IIPH HENOJHOM HCCIEIOBAaHUU
0OCTOATENBCTB, UMEIOIINX CYIIECTBEHHOE 3HAYEHHE JJIsl MIPABHIIBHOTO pa3peleHus
criopa, O3TOMY YKa3aHHBIE CyJeOHbIE aKThl Ha OCHOBaHMM 4dacTh 1 cratbu 291.11
AIIK P® noanmexxatr OTMEHE, a JIeJI0 - HANpaBIICHUIO HAa HOBOE PACCMOTPEHHUE
B apOUTpPaXXHBIN Cy/1 IEpBOM UHCTAHIUU.

[Ipy HOBOM paccMOTpPEHUH Jena Cyay HaJJIEKUT YYECTb H3JI0KEHHOE,
UCCJEOBAaTh BCE OOCTOSTENbCTBA, MMEIOLIME 3HAY€HUE Ui MPAaBHIBHOIO
pa3pellieHusl CIropa, OLIEHUTh JOBOJBI CTOPOH, MPAaBWIHHO MPUMEHUB HOPMBbI
MaTepUagIbHOrO U NPOLECCYATLHOTO MpaBa, pa3pelInuThb CIop.

PykoBoactBysice  crarbsimu 176, 29111 — 291.15 ApOurpaxHoro
npoieccyanbHoro  kojekca Poccuiickoit  ®enepauun, CyneOHas  Kojerus
1o 3KoHOMUYeckuM criopam BepxoBHoro Cyzna Poccuiickoit @enepanuu

OINPEAEJI NI A:

pemenue  ApOutpaxkHoro cyaa ropoga  MockBel ot 18.02.2021,
noctaHoBjeHue JleBaToro apOuTpakHOTO amneusiuoHHoro cyna ot 14.05.2021
U nocTaHoBlieHne ApOutpakHoro cyaa MockoBckoro okpyra ot 02.09.2021 no neny
Ne A40-78186/2020 oTMEHUTb.

Jleno HampaBUTh Ha HOBOE pacCMOTpeHHE B ApOUTpakHBIM  Cy[
ropoaa MoOCKBBI.

Hacrosimee onpezneneHue BCTynaeT B 3aKOHHYIO CHIIY CO JIHS €0 BBIHECEHUS
U MOXET ObITh OoOkajoBaHO B mopsigke Ham3opa B BepxoBHbeiii Cyn Poccutickoit
Penepalnviu B TPEXMECAYHBIN CPOK.

[IpeacenarenbCTBYHOIIUM-CY /IS H.C. YyuyHnoBa
Cyaps N.JI. I'paueBa

CyIbst P.A. XatbIimioBa
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